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UNI TED STATES BANKRUPTCY COURT
FOR THE EASTERN DI STRI CT OF M CHI GAN
SOUTHERN DI VI SI ON - FLI NT

In re: TIMOTHY LEE | DALSKI and Case No. 90-11021
STEPHANI E ANN | DALSKI , Chapter 7
Debt or .
/
APPEARANCES:
M CHAEL W KRELLW TZ M CHAEL A. MASON
Attorney for Debtors Trust ee

MEMORANDUM OPI NI ON ON TRUSTEE' S
MOT1 ON FOR TURNOVER

On June 20, 1990, the trustee filed a Mdtion for Turnover of Non-
Exenpt Savi ngs and for Extension of Timeto File Conpl ai nt Objectingto
Di scharge. Inthis notion, the trustee seeks an order requiring Ti not hy and
St ephani e | dal ski ("Debtors") to turn over $5,166.23 to the estate.
Accordingtothe trustee, this sumrepresents the total voluntary pre-
petition paynents, withinterest, paidby Stephani e |dal ski tothe Genesee
Count y Enpl oyees Retirenment System whi ch were subsequently repaidto her
when she term nat ed her enpl oynent post-petition. Intheir answer, the
Debt or s conceded t he rel evant factual all egations made by the trustee, but
denied that the trustee was entitled to the funds.

The i ssue before the Court is whether Ms. Idalski'sinterest in



theretirenment planis excluded fromthe estate by operation of 8541(c)(2).
This section states: "Arestriction on the transfer of a benefici al
i nterest of the debtor inatrust that is enforceabl e under applicable
nonbankruptcy |l awi s enforceabl e in acase under thistitle.” 11 U S. C
8§541(c)(2).

At thetime the Debtors filedtheir bankruptcy petition, Ms.
| dal ski's interest inthe plan was subject toarestrictionontransfer;
consi stent with the requirenents of ERI SA' and t he | nt ernal Revenue Code, ?
t he pl an cont ai ns a cl ause whi ch prevents the voluntary or i nvoluntary
al i enation of plan benefits. Under Mchiganlaw, this anti-alienation
cl ause, sonetinesreferredto as a"spendthrift"” clause, nmay operate to
exclude all or sonme portion of Ms. ldalski's interest in the plan.
Pursuant to M ch. Conp. Laws 8600. 6023(1)(!1), creditors are precl uded from
 evyi ng on

[t]he right or interest of a person in a pension,

profit-sharing, stock bonus, or other planthat is

qual i fi ed under section 401 of the internal revenue

code, or an annuity contract under section 403(b) of

t he internal revenue code, which plan or annuityis

subject to [ERI SA]. This exenption appliestothe
operation of the federal bankruptcy code, as permtted

The Enpl oyee Retirenent Inconme Security Act of 1974, 29 U.S.C
81001 et. seqg. Under ERISA, "each pension plan shall provide that
benefits provided under the plan nay not be assigned or alienated."
29 U.S.C. 81056(d)(1).

2Pursuant to 26 U S.C. 8401(a)(13), "[a] trust shall not
constitute a qualified trust under this section unless the plan of
whi ch such trust is a part provides that benefits provided under the
pl an may not be assigned or alienated."”
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by section 522(b)(2) of title 11 of the United States

code, 11 U. S. C. 522. This exenption does not apply to

any anmount contributed to [such] a plan or .

annuity if the contribution occurs within 120 days

before the debtor files for bankruptcy.

M ch. Conp. Laws 8600.6203(1)(!l).

The parties have not indicated whether some or all of Ms.
| dal ski's contributions tothe plan were nade withinthe 120-day peri od
specifiedinthe statute. Evenif all of the contributions were nade within
this tinme frame, however, it coul d be argued that M chigan | awi s preenpt ed
by ERI SAinsofar asit purportstolimt the extent to which ERI SA-qualified

pl ans are exenpt fromlevy.3 On the ot her hand, an argunent coul d be made

t hat t he foregoi ng st atute does not apply to this plan, whichwas entirely

3Several courts have held that ERI SA preenpts state exenption
| aws which directly affect plans subject to ERISA. See e.qg., In re
Siegel, 105 B.R. 556, 564 (D. Ariz. 1989); In re Majul, 119 B.R 118,
119 (Bankr. WD. Tex. 1990) (King, J.); In re Starkey, 116 B.R 259,
263-64 (Bankr. D. Colo. 1990) (Matheson, J.); In re Schlein, 114 B.R
780, 783 (Bankr. M D. Fla. 1990) (Proctor, J.); In re Messing, 114
B.R 541, 545, 20 B.C.D. 819, 23 C. B.C. 2d 650 (Bankr. E.D. Tenn.
1990); In re Conroy, 110 B.R 492, 496 (Bankr. D. Mont. 1990); In re
Burns, 108 B.R 308, 311, 21 C. B.C 2d 1468 (Bankr. WD. Okla. 1989);
In re Alagna, 107 B.R 301, 317 (Bankr. D. Colo. 1989) (Brooks, J.);
In re Bryant, 106 B.R 727, 730 (Bankr. M D. Fla. 1989) (Paskay, J.);
In re Weeks, 106 B.R 257, 262, 21 C.B.C 2d 879 (Bankr. E.D. Kl a.
1989); In re Gaines, 106 B.R 1008, 1017, 21 C.B.C.2d 937 (Bankr.
WD. M. 1989); In re Flindall, 105 B.R 32, 38 (Bankr. D. Ariz.
1989); In re Konet, 104 B.R 799, 800 (Bankr. WD. Tex. 1989) (C ark,
J.); Inre Mleod, 102 B.R 60, 64 (Bankr. S.D. Mss. 1989); In re
Brown, 95 B.R 216, 218 (Bankr. N.D. Okla. 1989). Contra In re
Vol pe, 120 B.R. 843, 847 (WD. Tex. 1990); In re Dyke, 119 B.R 536,
539 (S.D. Tex. 1990); In re Barlage, 4-90-1935 (Bankr. D. M nn. Nov.
21, 1990) (LEXIS 2470); In re Seilkop, 107 B.R 776, 778 (Bankr. S.D.
Fla. 1989) (Waver, J.); ln re Bryan, 106 B.R 749, 751 (Bankr. S.D.
Fla. 1989) (Britton, J.).




funded by Ms. Idal ski's voluntary contributions, since M chigan al so has
a statute providing that "all conveyances . . . transfers or assi gnnents

. of goods, chattels or thingsinaction, made intrust for the use of the
per son maki ng t he sane, shall be void, as agai nst the creditors existing or
subsequent, of such person.” M ch. Conp. Laws 8566.131.4 If Mchigan's
ERI SA exenption statute were partially or totally inapplicable, the Debtors
m ght still prevail if they could establishthat the plan's anti-alienation

provi sionis enforceabl e under M chi gan conmon | aw. ®* For t he reasons whi ch

4Thi s argunent may be unavailing, since specific statutes
generally control over nore general provisions such as Mch. Conp.
Laws 8566.131. See Morton v. Mncari, 417 U.S. 535, 550-51 (1974);
Sut herl and Stat Const 851.05 (4th ed. 1990).

Some cases have held that anti-alienation provisions contained
in enpl oyee benefit plans which are wholly funded by the enpl oyer are
enf orceabl e under M chi gan spendthrift trust law. See Jacobs v.
Shields, 116 B.R 134, 138 (D. Mnn. 1990); In re Watkins, 95 B.R
483, 490 (WD. Mch. 1988). To simlar effect, see In re Cates, 73
B.R 874, 877 (Bankr. D. Or. 1987) (interpreting Oegon law); In re
Wal | ace, 66 B.R 834, 840-41 (Bankr. E.D. M. 1986) (M ssouri |aw);
In re Elsea, 47 B.R 142, 149 (Bankr. E.D. Tenn. 1985) (Tennessee
law); In re Kwaak, 42 B.R 599, 602 (Bankr. D. Me. 1984) (Mine |aw);
Hi nes v. Sands, 312 S.W2d 275 (Tex. 1958) (Texas |aw); Fordyce v.
Fordyce, 80 M sc.2d 909, 365 N. Y.S.2d 323 (1974) (New York law). As
evi denced by the cases cited supra pp. 25-26, however, several courts
have reached a contrary conclusion in applying the | aw of other
jurisdictions. Moreover, the plan at issue here was funded by Ms.
| dal ski, not her enployer, and her contributions were truly
voluntary, i.e., her continued enpl oynent was not conditioned on
participation in the plan. See In re Cook, 43 B.R 996, 1001 (N.D.

I nd. 1984) (where the court specifically relied on fact that the

debt or/ enpl oyee's contri butions to an enpl oyer-sponsored retirenent
pl an were required by the enployer in holding that the plan was not
self-settled); SSA Baltinore Fed'l Credit Union v. Bezon, 42 B.R

338, 346 (D. Md. 1984) (stating that, because the debtor "had no
choice in connection with his or the government's contributions . :
, the funds . . . do not constitute a self-settled trust"); cf. In re
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fol |l ow, however, we need not address any of these i ssues, as we hol d t hat
the plan's anti-alienation provisionisinany event enforceabl e under
ERI SA, and that ERI SA constitutes "applicabl e nonbankruptcy | aw' for
pur poses of 8541(c)(2).

It is well-settled that, state law to the contrary
notw t hst andi ng, an anti-alienation clause containedin an ER SA-qualified
pensi on pl an precl udes creditors of a plan beneficiary froml evying onthe

beneficiary' s interest inthe plan. General Mtors v. Buha, 623 F. 2d 455,

463 (6th Cir. 1980); see al so Guidry v. Sheet Metal Workers Nat' | Pensi on

Fund, 107 L. Ed. 2d 782 (1990) (statingthat 29 U. S.C. 81056(d) (1) "erects a
general bar to the garni shment of pension benefits frompl ans covered by"
ERI SA, 107 L. Ed.2d at 792, and ruling that the sane section |ikew se
prohi bits i nmposition of aconstructive trust, arenedy whichthe court
characterized as i ndi sti ngui shabl e i n substance froma wit of garni shnent,
id.). Since ERISAis "nonbankruptcy law," andit is clearly "applicable"
totheissueindispute, it would seemthat Ms. ldalski'sinterest inthe
pl an woul d accordi ngly be excluded fromthe estateinits entirety under
8541(c)(2). Neverthel ess, a good nunber of cases have concluded that, in
usi ng the term"appl i cabl e nonbankruptcy | aw, " Congress di d not nean ERl SA

In so holding, these cases have primarily relied on the statute's

Sanders, 89 B.R 266, 270 (Bankr. S.D. Ga. 1988) (noting that the
debtor's "participation in the [enpl oyee benefit] plan is conpletely
voluntary and his continued enploynment . . . is not conditioned on
participation.").



| egi sl ative history. Before |l aunching into an exhaustive anal ysi s of non-
statutory material, however, we believe a court nust al ways consi der whet her
reference to such sources is appropriate under the circunstances.
There is support for the proposition that, if a literal
construction of an unanbi guous st at ut e does not produce an absurd or futile
result, thenit isinappropriate for acourt to exam ne extra-statutory
materialsinaneffort todetermnethe "legislativeintent” of the statute.

See Arbour v. Jenkins, 903 F. 2d 416, 421 (6th Gr. 1990); Allen v. Secretary

of Health & Human Servi ces, 833 F. 2d 602, 605 (6th Cir. 1987); United Mt al

Products v. National Bank of Detroit, 811 F.2d 297 (6th Gr. 1987); E.E. O C

v. Whoster Brush Co. Enpl oyees Relief Ass'n, 727 F. 2d 566, 577 (6th Cir.

1984); Wetter Mg. Co. v. United States, 458 F. 2d 1033, 1035 (6th Cir.

1972). Indeed, the Fourth Circuit reliedonthis so-called"plainmeaning
rule” in holdingthat theterm"applicabl e nonbankruptcy | aw' i ncl udes

ERISA. |1n re More, 907 F.2d 1476, 1478-79 (4th Cr. 1990).

As the court pointed out in More, the Suprene Court has

explicitly endorsed the plain neaning rule. InDavis v. Mchigan Dept. of

Treasury, 489 U. S. 803, 103 L. Ed. 2d 891 (1989), the Court stated that
"[l]egislative historyisirrelevant tothe interpretation of an unanbi guous
statute.” 103 L. Ed.2d at 901 n. 3. O her deci si ons of the Suprene Court

attest to the omi presence of the plainnmeaningrule. See, e.qg., Board of

Educati on of the Wst si de Communi ty School s v. Mergens, 110 L. Ed. 2d 191, 208

(1990); K-Mart Corp. v. Cartier, Inc., 486 U S. 281, 293 n. 4 (1988); Bl um




v. Stenson, 465 U. S. 886, 896 (1984); TVAv. Hill, 437 U S. 153, 184 n. 29

(1978).
However, the Suprene Court also explicitly rejectedthe plain

meani ng rul e on nunmer ous occasions. See, e.g., Public Citizenv. United

States Dept. of Justice, 105 L. Ed. 2d 377, 392 (1989); Edwards v. Aguillard,

482 U. S. 578, 594 (1987); United States v. Janes, 478 U. S. 597, 606 (1986);

Wwatt v. Alaska, 451 U. S. 259, 266 (1981); Train v. Colorado Public Interest

Research Group, 426 U. S. 1, 9-10 (1976); United States v. Aneri can Trucking

Associ ations, 310 U. S. 534, 543-44 (1940). Addingtothe confusion, at

| east two ot her Suprene Court opi nions appear to be sel f-contradictory with
regard to this rule of construction.

InUnited States v. Rutherford, 442 U. S. 544 (1979), the Court

stated that "[i]f a |legislative purpose is expressed in 'plain and
unambi guous | anguage, . . . the . . . duty of the courtsis togive it

effect accordingtoitsternms.'" |ld. at 551 (quotingUnited States v.

Lexington MIIl &Elevator Co., 232 U. S. 399, 409 (1914)). Inrefusingto

createaninplicit exceptiontothe statute i n question, however, the Court

in Rutherford cited the statute's | egislative history to support its

conclusion. |1d. at 552. See also United States v. Ron Pair Enterpri ses,

489 U. S. 235 (1989) (where the Court agai n gave a ri ngi ng endor senent of the
pl ai n meaning rul e, 489 U. S. at 241, but proceeded toreviewthe |l egislative
hi story of a statute whose neani ngwas "plain”" todetermneif it was one

of those "rare cases [inwhich] theliteral applicationof astatute will



produce aresult denonstrably at odds withtheintentionof its drafters.™

Id. at 242 (quoting@iffinv. Qceanic Contractors, Inc., 458 U. S. 564, 571

(1982)). A nunber of other decisions rendered by t he Supremnme Court vividly
reflect the court’'s indecisiveness astothevalidity of the plainneaning

rule. SeeCaliforniav. Anrerican Stores Co., 109 L. Ed. 2d 240, 255 (1990)

("Al'though we do not believe the statutory | anguage i s anbi guous, we

nonet hel ess consi der the | egi slative history . . . ."); John Doe Agency V.

John Doe Corp., 110S. C. 471 (1989) ("If, despite what we regard as t he

pl ai n meani ng of the statutory | anguage, it were necessary or advi sable to
examne the legislative history. . . we woul d reach t he sane concl usion.");

Bourjaily v. United States, 483 U. S. 171, 178-79 (1987) (where t he Court

stated that "[i]t woul d be extraordinary torequirelegislative historyto
confirmthe pl ai n meani ng of [ Federal Rul e of Evi dence] 104, " then proceeded

toreviewtherule s legislative history); United Airlines v. McMann, 434

U.S. 192, 199 (1977) ("The di ssent relies heavily uponthe legislative
hi story, which by traditional canons of interpretationisirrelevant to an
unanbi guous statute. However, inviewof the [dissent's] recoursetothe
| egislative history[,] weturnto that aspect to denonstrate t he absence of
any indication of congressional intent . . . .").

Under the principle of stare decisis, we are of course obli gated

t o adhere to deci sions rendered by t he Suprene Court. This principle has
been descri bed as a neans of promoting "certainty, stability, and

predictability of thelaw " 20 Andur2d, Courts, 8184; see al so 1B J. Mbore,




J. Lucas and T. Currier, More's Federal Practice 70.401 (2d ed. 1990).

Unf ortunately, the anbival ence whi ch t he Suprene Court has denonstrated on
t he questi on of the plain neaningrul el eads us to concludethat "certainty"”
will not be served by adhering to any of the Court's conflicting
pronouncenents.® Simlarly, we are unable to discernany directiononthis
i ssue fromour owncircuit court; the SixthCrcuit cases citedearlier,
whi ch support the plainneaningrule, are contradi cted by a good nunber of
cases fromthat court which explicitly or inplicitly reject the plain

meaning rule. See, e.g., United States v. Avant, 907 F. 2d 623, 625 (6th

Cir. 1990); United States v. Hagen, 869 F. 2d 277, 279 (6th Cir. 1989);

United States v. Johnson, 855 F. 2d 299, 306 (6th G r. 1988); Inre Ron Pair

Enterprises, 828 F. 2d 367, 369-70 (6th Cir. 1987), rev'd, 489 U. S. 235

(1989); United States v. Underhill, 813 F. 2d 105, 111-12 (6th Cr. 1987);

Bowman v. Stunbo, 735 F.2d 192, 197 (6th Cir. 1984). Sincethereis no

clear precedent inthisregard, we areineffect witing on aclean sl ate,
and we wi |l analyze the problem accordingly.

As a starting point, we notethat virtually all courts agree t hat
the legislative history of astatuteis potentially useful indeterm ning

what Congress "neant" the statute to say; fewcourts, after all, have

5t her courts have al so struggled with the Suprene Court's
schi zophrenic attitude vis-a-vis the plain meaning rule. See, e.q.,
In re Sinclair, 870 F.2d 1340, 1341-42 (7th Cir. 1989); In re Keinath

Bros. Dairy Farm 71 B.R 993, 996-1004, 16 B.C. D. 53 (Bankr. E.D.

M ch. 1987). Contrary to the court in Sinclair, however, we do not
bel i eve that the various positions taken by the Supreme Court can be
satisfactorily reconcil ed.




suggestedthat it is pointlesstoconsult thelegislative history evenif
t he meani ng of a statute i s unclear. That being the case, the question
becomes, why shoul d t he court ever refuse to consi der evi dence t hat may
substanti ate a statutory constructi on which a party cl ai ns nost accurately
reflects the legislative intent?

The presuned response by advocates of the plainneaningruleis
that, giventheinherent linmtations of thelegislativehistory, it can
never persuade the court that an unanbi guous st at ut e means ot her t han what
it appears to nean. W believe, however, that there are two problens with
this response. First, wetend to agree with those who have questi oned
whet her a statute can ever be fairly characteri zed as "unanbi guous." See

Jones, The Pl ain Meani ng Rul e and Extrinsic Aids inthe I nterpretation of

Federal Statutes, 25 Wash. U. L. Q 2 (1939); Grabow, Congressional S |ence

and the Search for Leqgislative Intent: a Venture into "Specul ative

Unrealities", 64 Boston U L. Rev. 737, 738 n. 3 ("The fundanental fl aw of

the plainnmeaningruleisits reliance onthe notionthat words can have a

fi xed, unanmbi guous neani ng i ndependent of the context i nwhichthey are

‘Legi sl ative histories have been criticized as unauthoritative,
Public Citizen v. United States Dept. of Justice, 105 L. Ed.2d 377,
403 (1989) (concurring opinion); Hyrschey v. F.ERC., 777 F.2d 1, 7-
8 (D.C. Cir. 1985) (concurring opinion), and it has been suggested
that they are unreliable, easily manipul ated and subject to abuse.
See Bl anchard v. Bergeron, 109 S. Ct. 939, 946-47 (1989) (concurring
opinion); Sinclair, 870 F.2d at 1343; Dickerson, Statutory
Interpretation: Dipping Into Legislative History, 11 Hofstra L. Rev.
1125, 1130 (1983).
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used.").® We are accordingly reluctant to pl edge our unquestioning faith
to the so-called "literal" meaning of a statute.

Second, and nore i nportantly, we do not accept the prem se t hat
| egislative histories are of solittle value that they could (or shoul d)
never persuade the court that Congress did not intend a statute to be
interpretedliterally. Tothe contrary, we believe that there are a nunber
of exanpl es where a court has appropriately declinedto apply the "plain
meani ng" of a statute, based at | east inpart onthe court's anal ysis of the

statute's legislative history. See, e.qg., Church of the Holy Trinity v.

United States, 143 U S. 457 (1892) (statute which prohibitedtheinportation
of foreigners to perform"”l abor or service of any ki nd" was directed toward
manual | aborers and t hus did not apply to a contract between a churchinthe

United States and a pastor residing in England); I nre Hudson, 859 F. 2d

1418, 1423-24 (9th G r. 1988) (hol ding that a provisioninthe Bankruptcy
Code whi ch excepted fromdi scharge debts arising froma drunk driving
j udgnment included judgnments entered after the debtor filed a petitionfor

bankruptcy).® Inthese cases, aliteral application of the statute in

8l ndeed, the very fact that anbiguity appears to be in the eye
of the beholder, see e.qg., United States v. Ron Pair Enterprises, 489
U S. 235 (1989) (5-4 split as to whether the statute in question was
unambi guous), suggests that it is sonmething of an illusory concept.

SAl t hough the court in Hudson characterized the rel evant
statutory provision as "anbiguous" with regard to the "timng of the
reduction of a claimto 'judgnent,'" 859 F.2d at 1421, we agree with
the Ninth Circuit Bankruptcy Appellate Panel (whose decision Hudson
reversed) that the statute is "clear"” in this respect and, if
literally applied, would relate only to pre-petition judgnents. 1In

11



guesti on woul d have created results that Congress never intended. Cf.

Gui seppi_v. Walling, 144 F. 2d 608, 624 (2d Cir. 1944) (Learned Hand, J.,

concurring) ("Thereis no surer way to m sread any docunent thantoreadit
literally . . . .").

Anot her argunment which can be made i n support of the plain
meaningruleisthat it limtstheability of judges to nmake val ue judgnents

t hat shoul d properly be nade by the | egi sl ature. See Public Gtizen, 105

L. Ed. 2d at 403-04 (concurring opinion). Moreover, by relying on the

statute's "plainnmeaning," | egislators are encouraged to "spell out the

nature of their intentions much nore clearly onthe face of the statutes

t hey pass," and the court's task is sinplified. Macey, Pronoting Public-

Regar di ng Leqgi sl ation Through Statutory Interpretation: An|nterest G oup

Model . 86 Colunbia L. Rev. 223, 264 (1986). Conpliance on the part of
t hose persons "whose conduct i s supposed to be influenced by the | aw' may
alsobefacilitatedif they are not expected or requiredto "delv[e] into
| egislative recesses” inorder todetermne astatute's meaning. Inre
Sinclair, 870 F.2d 1340, 1343 (7th Cr. 1989).

The problemwi th the first argunent is that it assunes that
judges who areinclinedtonmanipulatethelawto suit their own biases wi ||
be constrained to a significant extent by the plain nmeaning rule. W think

t hat assunptionis overly optimstic, giventhe renmarkable skill that sone

re Hudson, 73 B.R 649, 653 (9th Cir. B.A. P. 1987). See In re Rose,
86 B.R 86, 88-90 (Bankr. E.D. Mch. 1988).

12



courts have denonstrated i n detecting "anbi guities" in a statute where nost
woul d have t hought none exi sted. ! In short, we do not think the plain
meani ng rul e effectively curbs the propensity or ability of judges to
circunvent the legislative wll.

As for the renaini ng argunents cited above, we bel i eve that any
positive effect that strict adherence to the plai n meani ng rul e woul d have
on ei ther the manner in which statutes are drafted or the extent to which
t hey are obeyed i s specul ative, at best.' Moretothe point, wethinkthat
nei t her these (theoretical) benefits nor the "sinplicity" of adheringto a
statute's literal neaning would ordinarily justifyincurringtherisk that
seem ngl y unanbi guous statutory provisions will be appliedin a nmanner that
Congress did not intend.

Nevert hel ess, we do agree that there are situati ons where t he

W& al so note that sone judges are able to uncover the "clear"
meani ng of a statute that appears nore hazy to less talented jurists.
In Ron Pair, supra, for exanple, the Suprenme Court's concl usion that
8506(b) of the Bankruptcy Code permtted oversecured involuntary
i enhol ders to recover post-petition interest on their clains was
based in large part on the "plain | anguage of the statute.” 489 U S
at 242. The statute's nmeaning was apparently less "plain" to the
four dissenting justices, the Sixth Circuit and the bankruptcy court,
each of which concluded to the contrary in that case, as well as the
First Circuit, which reached the same conclusion as the Sixth Circuit
inlnre Newbury Cafe, Inc., 841 F.2d 20 (1st Cir. 1988).

UWth respect to the drafting of statutes, we find nerit in the
argument that it would in any event be unreasonable to expect the
| egi sl ature to enact statutes which are devoid of anmbiguity. See
Nutting, The Anbiguity of Unanbi guous Statutes, 24 Mnn. L. Rev. 509,
521 (1940) ("Anyone who has had experience in the drafting of
i nstrunents, whether statutes or contracts, knows the inpossibility
of creating phrases which are free from doubt.")

13



ri sk of m sconstrui ng an unanbi guous statute is so mninmal that the benefits
gai ned by invoking the plain nmeaningrul e justify its use. Accordingly, we
bel i eve that the rul e shoul d be appl i ed where the statutory construction

urged by a party is soinherently inprobablethat it defies comon sense.

| f, for exanple, a statute says "the requirenents set forth
herein do not apply to A " and a party cont ends t hat Congress neant to say
that the requirementsdoapplyto A thepartyis, inessence, askingthe
court tofindthat Congress, throughits statute, saidthe exact opposite
of what it neant. As a neans of expeditingthe judicial process, we believe
it is appropriate for the court to exclude non-statutory evidence whichis
claimed to support such an "interpretation."?'?

I n such a situation, applicationof the plainnmeaningruleis
justifiedbecause we are confi dent that no anount of | egislative history
coul d persuade the court that the |l egi sl ature "neant"” ot her t han what t he

statute appears to be "saying."'* Alternatively, we believe it is

2Al t hough it seenms unlikely that anybody woul d make an argunent
al ong the lines suggested in this hypothetical, such cases do arise.
See, e.qg., Keinath Bros. Dairy Farm 71 B.R at 1004 (\Where this
Court refused to consider legislative history which the debtor
claimed would show, in effect, that "when Congress said that pending
cases MAY NOT be converted to Chapter 12, it neant to say that
pendi ng cases MAY be converted to Chapter 12.")

13Thi s hypothetical assunmes that the party is not claimng that
the statute contains a typographical error; since there is nothing
i npl ausi bl e about such a claim evidence in support of the contention
shoul d of course be considered.

14



appropriatetotake the positionthat the court sinply will not construe a
statute in such anonsensi cal manner, evenif such a constructionwouldin
fact accurately reflect theintent of thelegislature. W concur withthe
viewstated long agothat, ininterpreting statutes, the plain nmeaningrule
shoul d operat e i n a manner anal ogous to t he parol evi dence rul e applicabl e
to private contracts, andthat theintent of thelegislature, as established
by revi ewof extra-statutory materials, shoul d accordingly be "rel evant to
t he solution of thecaseonlyif consistent withthe ' nmeaning which my

reasonably be attached to the words used" inthe statute. Nutting, The

Anmbi guity of Unanbi guous Statutes, 24 Mnn. L. Rev. 509, 521 (1940)

(enmphasi s added) .

| f, onthe ot her hand, a party concedes t hat t he hypot heti cal
statute excludes Afromits coverage, but contends t hat Congress di d not
intend to include sonme subset of Awi thinthe scope of the exclusion, we do
not believe that the court shoul dignore evidence which the party cl ai ns
supports her case. Because the party's prem se, that Congress i nadvertently
used an overly broad term is at | east plausi ble, the court cannot di sm ss
the possibility that the party will be abl e to support her argunment with
per suasi ve evi dence. 4

Applying thisrationaletothe case before us, we do not believe

14Ot her exanpl es where we believe that the plain neaning rule
shoul d not be invoked would include situations where a party contends
that the statute was (or was not) meant to exclude only A that A has
a technical meaning that differs fromits lay definition, and so on.
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t hat t he pl ai n meani ng "rul e" shoul d be i nvoked here. W cannot say with
confidence t hat no anount of evi dence, by way of | egi sl ative history or
ot her extra-statutory materials, could convince us that Congress did not
mean to i nclude ERISAwhen it referred to "applicabl e nonbankruptcy [ aw' in
8541(c)(2).*® Wewill accordingly consider thelegislative history which
the trustee clainms supports his position.

The House Report indicates that the referenceto "applicable
nonbankruptcy | aw' found in 8541(c)(2) "preserves restrictions on transfer
of aspendthrift trust tothe extent that therestrictionis enforceable
under appl i cabl e nonbankruptcy law.” H Rep. No. 95-595, 95th Cong., 1st
Sess. 369 (1977), 5 U. S. Code Cong. Adm n. News, 1978, 6325. The report
al so states that 8541(c)(2) "continues over the excl usion fromproperty of
the estate of the debtor'sinterest inaspendthrift trust tothe extent the
trust is protected fromcreditors under applicable state law. " 1d.
Simlarly, the Senate Report states that 8541(c)(2) "preserves restrictions
on a transfer of a spendthrift trust . . . ." S. Rep. No. 95-989, 95th
Cong. 2d Sess. 83 (1978), 5 U. S. Code Cong. Adm n. News, 1978, 5869.

Based on the foregoi ng statenments inthelegislative history, the
court inlnre Goff, 706 F. 2d 574 (5th Cir. 1983), concluded that "it is
cl ear that Congress intended by its reference to ' appl i cabl e nonbankr upt cy

law to exenpt fromthe estate only those 'spendthrift trusts' traditionally

15 ndeed, the fact that nunerous other courts have so held is
itself an indication that such an interpretation of 8541(c)(2) is not
unr easonabl e.
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beyond t he reach of creditors under statelaw. " 1d. at 582. Several other

circuits reached the sanme conclusion as the court inGoff. See lnre

Daniel, 771 F. 2d 1352 (9th Cir. 1985), cert. deni ed, 475U S. 1016 (1986);

Inrelichstrahl, 750 F. 2d 1488 (11th Cir. 1985); Inre Graham 726 F. 2d

1268 (8th Cir. 1984); Regan v. Ross, 691 F.2d 81 (2d Cir. 1982); see al so

MlLean v. Central States, S. &S. Areas Pen. Fund, 762 F. 2d 1204 (4th Cir.

1985) (inwhichthe court arguably inpliedthat 8541(c)(2) refersonlyto
state | aw).

Al though the | egi sl ative history cited above shows t hat Congress
intendedtoinclude state | awregardi ng spendthrift trusts withinthe scope
of the term"applicabl e nonbankruptcy law,” we think it takes a certain | eap
of faithtoinfer fromthat fact that Congress al so neant toexcl ude federal
spendthrift trust law. Cf. Moore, 907 F. 2d at 1479 (characteri zing the

| egi slative history as "inconclusive"). The court shouldrefrainfrom
construing a statute i n a manner whi ch does not conport withits apparent

nmeani ng unl ess there i s strong evi dence t o support such a construction. See

Many bankruptcy and district courts in other circuits have
i kewi se concl uded that an ERI SA-qualified plan is not excluded from
t he bankruptcy estate under 8541(c)(2) unless it neets state |aw

requirenents with respect to spendthrift trusts. See, e.g., lIn re
G ibben, 84 B.R 494, 496 (S.D. Chio 1988); Cook, 43 B.R at 1000; In
re Goves, 120 B.R 956, 960 (Bankr. N.D. Ill. 1990) (G nsberg, J.);

In re Mclintosh, 116 B.R 277, 278 (Bankr. N.D. Okla. 1990); In re
Petrey, 116 B.R 95, 99 (Bankr. S.D. Ohio 1990); Starkey, 116 B.R at
262; In re Martin, 115 B.R 311, 316 (Bankr. D. Utah 1990); In re

Bal ay, 113 B.R 429, 436 (Bankr. N.D. Ill. 1990) (Schwartz, J.);
Burns, 108 B.R at 312; In re Smth, 103 B.R 882, 884 (Bankr. N.D.
Chio 1989); Watkins, 95 B.R at 487-88; In re LaFata, 41 B.R 842,
843 (Bankr. E.D. Mch. 1984).
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United States v. Turkette, 452 U. S. 576, 580 (1981) ("If the statutory

| anguage i s unanbi guous, inthe absence of 'aclearly expressed | egi slative

intent to the contrary, that | anguage nust ordinarily be regarded as

conclusive.'" (citation omtted; enphasis added)); United States v.

Apf el baum 445 U. S. 115, 121 (1980) ("It is awell-established principl e of

statutory construction that absent cl ear evi dence of a contrary | egi sl ative

intention, astatute should beinterpreted accordingtoits plainlanguage."
(enphasi s added)). We find nothinginthelegislative history whichclearly
i ndi cates that the reference to applicabl e nonbankruptcy | awcontai ned in
8541(c)(2) does not include restrictions which are enforceabl e under
appl i cabl e federal |aw. ¥’

The court inGoff stated that "the other provisions of the Code
negate [the contentionthat federal lawis withinthe scope of 8541(c)(2)]
because t he Code explicitly makes reference to 'federal | aw or pension
| aws, i ncludi ng ERI SA, when federal as opposedto state lawi s the subject

of the reference.” 706 F.2d at 582. However, we think it is perfectly

Yl'n addition to the legislative history already discussed, the
court in Goff, cited a passage fromthe report of the Comm ssion on
t he Bankruptcy Laws of the United States. 706 F.2d at 581 n. 19. In
t he passage excerpted by the court, the comm ssion recommended that
the debtor's interest in a state spendthrift trust be included in the
bankruptcy estate (a recomendati on which was, of course, rejected),
and exenpted only to the extent necessary to provide for the debtor's
reasonabl e support. The court in Goff indicated that this passage

"is illumnating and reinforces the already-apparent House intent
that 8541(c)(2) be directed narromy toward traditional 'spendthrift’
trusts.” Id. W believe, however, that this "evidence" adds little

or nothing to support the holding in Goff.
18



| ogi cal for Congress to use the term"federal” | aw when it neant only
federal |aw, and yet refer sinply to "nonbankruptcy |aw' when the
federal/state |l awdistinctionwas irrelevant. W therefore fail to see how
references el sewhere inthe Code to federal | aw"negate" the concl usi on t hat
8541(c)(2) includes applicable federal |aw.

Contrary to Goff, we believe that other provisionsinthe Code
actual ly I end support for the contentionthat 8541(c)(2) includes federal
as well as statelaw. The term"applicabl e nonbankruptcy | aw' i s not uni que
to 8541(c)(2); it appears t hroughout the Code in aw de vari ety of contexts.
See 11 U. S. C. 88101(56) (F), 108(a), 108(c), 363(f) (1), 365(c)(3), 365(h)(1),
365(n) (1), 365(n)(2), 365(n)(4), 510(a), 522(b)(2)(B), 524(c), 541(c)(1),
552(b), 927, 943(b)(6), 1123(a), 1125(d), 1126(b) (1), 1142(a); see al so 28
U S.C 81411. Thereis noreadily apparent basis for concl uding that the
term as usedin these various provisions, refers exclusively tostate |l aw,
nor are we awar e of any deci sionin which acourt has so held. As noted by
the court inMore, infact, courts have specifically ruledthat certain of
t hese provi si ons enconpass applicabl e federal | aw. More, 907 F. 2d at 1477-
78. W therefore agree withMore that a narrowconstructi on of 8541(c) (2)
violates the well-established rule which requires that the court
consistently interpret words or phrases that appear in various provi sions

withinaparticular | egislative act. More, 907 F. 2d at 1478; see al so |

re Rhein, 73 B.R 285, 288 (Bankr. E.D. M ch. 1987).

We are |i kew se unper suaded by the contentionthat thelimted
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exception al | onwed by 8522(d) of the Code for adebtor'sinterest inthe
pensi on pl an denonstrates that "Congress i ntended t hat pensi ons provi ded for
by federal | awbe i nsul ated frombankruptcy only to the extent recogni zed
inSectionb522." Goff, 706 F. 2d at 586. As the court inGoff acknow edged,
"[s]ection 522(d)(10)(E) reaches a broad array of enpl oynent benefits.” |d.

at 587. See alsolnre Threewitt, 24 B.R 927, 930, 9 B.C.D. 1225, 8

C. B.C 2d 890 (D. Kan. 1982) (noting that 8522(d)(10)(E) "exenpts the right
t 0 recei ve paynents necessary for support froma w de range of sources, tax-

gualifiedor not, including, for exanple, Christnmas stock bonuses . . ., or

an annui ty purchased to provi de i nconme to a wor ker di sabl ed in anindustrial
accident." (footnote omtted; enphasisinoriginal)). W therefore view
8522(d) (10) (E) as sonewhat of a generic "catch-all" provision for enpl oyee
benefit plans, and we agree with Threewitt that there is nothing
"remar kabl e" about the fact that its broad terns woul dincludeinterestsin
pl ans that are excluded fromthe estate by virtue of 8541(c)(2).18

I n further support of its conclusionthat interests in an ER SA-
qualified plan are not automati cal |y excl uded fromt he bankrupt cy est ate by
operation of 8541(c)(2), Gff noted that ERI SA"cl early was not i ntended to
af fect the operation of other federal law." 706 F.2d at 587. Citingthe

i ntent of the Bankruptcy Code to "broaden the ' property of the estate’

8] ndeed, even the court in Goff was untroubled by the "overlap"
bet ween 8522(d) and 8541(c)(2) insofar as ERI SA-qualified plans which
neet state spendthrift trust |law requirenents are concerned. 706
F.2d at 587.
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avail able to creditors in bankruptcy and, specifically, intendedtolimt
any exenption of pension funds,"” the court concluded that "[t] hese policy-
based provisions of the Code would be frustrated were ERI SA's anti -

al i enati on and assi gnnment provi sions applied w th a sweepi ng brush.™ 1d.

The analysis in&ff is fl awed, however, because it assunes the
very point inquestion: the "policy" of the Codeis conprom sed by ERI SA' s
restrictions onalienationonly if one concl udes that Congress did not
intendtoinclude ERISAw thinthe scope of 8541(c)(2). Infact, we believe
t hat t he argunent shoul d be reversed: by hol ding that the debtor's interest
i nan ERI SA-qual i fied pension planis excluded fromthe estateonly if the
pl an's anti-alienation clauseis enforceabl e under statelaw, the courtsin

Gof f, Dani el, Lichstrahl and G- ahamhave substantially underm ned t he

express congressi onal objective that, with specified exceptions not rel evant
here, ERI SA"shal | supersede any and al|l State |l aws i nsof ar as t hey may now
or hereafter relate to any enpl oyee benefit plan. . . ." 29 U S. C
81144(a). Indeed, recent Suprenme Court deci si ons have underscoredthe

vitality of this policy. EMCCorp. v. Holliday, 112 L. Ed. 2d 356 (1990)

(hol ding that ERI SApre-enpted a state | awt hat woul d have prevent ed an
enpl oyee wel fare benefit plan fromexercisingits contractual right of

subrogati on on a plan participant's tort recovery); I ngersoll-Rand v.

McCl endon, 111 S. Ct. 478 (1990) (ERI SA preenpted a cl ai mby an enpl oyee

t hat he was di scharged to precl ude recovery of plan benefits, inviolation
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of state common | aw).

I n these cases, the Suprenme Court enphasized that ERISA' s
preenption clause is to be broadly construed, and that the cl ause was
"intended to ensure that plans and pl an sponsors woul d be subject to a

uni f ormbody of benefit |law " lngersoll-Rand, 111 S . at __ (enphasis

added). Yet, if 8541(c)(2) isreadasincludingonly statelaw, the fate
of ERI SA-qualified plans inbankruptcy will vary fromstateto state, a
result whichisclearlyinconsistent withthe congressional desire for

uniformty in the adm nistration of enployee pension plans.® This

i nconsi stency was noted in the concurringopinioninlnre Kincaid, 917 F. 2d
1162 (9th Cr. 1990), where Judge Fl etcher questionedthe Nnth Circuit's
decision inDaniel, basedinpart onthe "sweepi ng preenptive effect granted

ERI SA i n post-Dani el Suprenme Court cases." 1d. at 1170 n. 1.2

“More specifically, of course, such a construction allows
states to carve out an exception to ERISA's prohibition on alienation
of plan benefits that Congress, in enacting ERI SA, did not permt.
If 8541(c)(2) is interpreted in accordance with its literal nmeaning,
on the other hand, no such conflicts are created. This fact in
itself suggests that a "broad" interpretation of 8541(c)(2) is
appropriate, in light of a court's duty to avoid construing a statute
in a manner which inmpairs the effectiveness of other statutory
provi sions unless there is a "clearly expressed congressi onal
intention" that the statute in question be so construed. Mrton, 417
U.S. at 551 (1974). As already discussed, Congress has not "clearly
expressed” an intention to restrict the scope of 8541(c)(2) to
appl i cable state | aw.

20Judge Fl etcher focused on Suprene Court cases deci ded

subsequent to Daniel. W note, however, that in cases decided prior
to Daniel, sonme courts were able to uncover evidence of ERISA's
"sweepi ng preenptive effect.” In ln re Msley, 42 B.R 181 (Bankr

D. N.J. 1984), for exanple, the court questioned Goff's concl usion
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Al t hough def endi ng t he Dani el deci sion, even theKincaid majority
acknow edged

acertainincongruityinthenotionthat [, because of
ERI SA' s broad preenptive effect onstatelaw, ] only
ERI SA' s anti-alienation provisions offer protection
until bankruptcy, and only state spendthrift
provi si ons do so i n bankruptcy. The sane m ght be
sai d of the idea that sonme ERI SA pl an benefits are
protected fromcreditors before bankruptcy and | ose
t hat protection upon bankruptcy.

917 F. 2d at 1166. As suggested by the court inlnre Majul, 119 B.R 118,

123 n. 5 (WD. Tex. 1990), one stark exanpl e of the "incongruity" resulting
fromthe decision of Goff andits progeny is that the anti-alienation
protecti on of fered by ERI SAwoul d conti nue to be avail abl e to a convi cted

enbezzl er,?! but could be denied to an honest debtor in bankruptcy.??

t hat

al t hough Congress had [through ERI SA]
elimnated the effect of state attachnment and
exenption statutes on pensions in 1974,
Congress chose in the Bankruptcy Code of 1978
to revive the effect of state attachnment and
exenption statutes on pensions. This court
finds this very unlikely in view of the great
i nportance which the |l egislature had seen in
relieving pension plans from state regul ation.

42 B.R at 191.

21See Guidry v. Sheetnetal Workers Nat'l Pension Fund, 107
L. Ed. 2d 782 (1990) (holding that 8206(d)(1) of ERI SA (29 U S.C
8§1056(d) (1)) precludes inposition of a constructive trust on pension
benefits payable to a fornmer union pension fund trustee convicted of
stealing funds fromthe union); see also United Metal Products v.
Nati onal Bank of Detroit, 811 F.2d 297, 300 (6th Cir. 1987) ("there
is no fraud exception to ERISA' s anti-alienation provision, 29 U S.C.
81056(d) . . . due to an enployee's fraudulent or crimnal conduct
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It appears that Goff didnot fully antici pate such anonal i es, as
t he court seens to have assuned t hat protection agai nst alienati on of ERI SA
benefits woul d only be denied to debtors with significant control over the
assets of the plan, such as the Goffs were ableto exercisewiththeir self-
enpl oyed Keogh pl ans. See Goff, 706 F.2d at 589. Inthisregard, it is
interesting to note that nost of the other circuit court cases which
narrow y construed 8541(c)(2) alsoinvolvedtrusts that were established by
a corporationcontrolled by the debtor. See Daniel, 771 F. 2d at 1353 (pl an
est abl i shed by prof essi onal corporation of whi ch debtor was "sol e di rector
and sharehol der"); Lichstrahl, 750 F. 2d at 1489 (sane); Graham 726 F. 2d at
1269 (sane). Anotivating factor behindthe strainedinterpretationthese
courts have givento 8541(c)(2) may t herefore have beenthe desire to avoid

what the courts perceivedto be anunjust result. Seealsolnre R denour

45 B.R. 72, 78, 11 C.B. C. 2d 1086 (Bankr. E. D. Tenn. 1984) ("Hol di ng t he

di rected agai nst an enpl oyer").

22Al t hough concedi ng that, by narrowWy construing 8541(c)(2),
t he bankruptcy trustee, as a representative of the debtor's
creditors, will be able to reach funds to which creditors would not
have direct access in a nonbankruptcy setting, sonme courts have
justified this discrepancy on the grounds that "the policies behind a
given limtation or restriction applicable to a creditor seeking
garni shnment may not be equally applicable in the bankruptcy context."”
In re Ridenour, 45 B.R 72, 78, 11 C.B.C. 2d 1086 (Bankr. E.D. Tenn.
1984) (citing Kokoszka v. Belford, 417 U S. 642 (1974)); see also In
re DiPiazza, 29 B.R 916, 921, 10 B.C.D. 618, 8 C.B.C. 2d 654 (Bankr.
N.D. Ill. 1983). However, these courts ignore the fact that, unlike
Kokoszka, a pre-Code case, the issue here involves construction of a
statute which by its very terns would make the trustee subject to the
same limtations as would a creditor outside of bankruptcy.
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8541(c)(2) exclusion applicabletoall ER SA-qualified pension plans . .
woul d permt [exclusionfromthe estate of] essentially aself-settled
spendthrift trust, adeviceclearly not permtted under thetraditional | aw
of spendthrift trusts.").

| f sonme of these decisions areinfact attributableinpart to
the court's desireto"doequity,”" theultimateironyis that the perceived
i njustice--the establishnent of creditor-proof self-settled spendthrift
trusts--is clearly perm ssible so long as the plan conplies with the

requi rements specifiedinER SA See, e.qg., Commercial Mrtgage Ins. v.

Citizens Nat'l Bank, 526 F. Supp. 510, 518-19 (N. D. Tex. 1981) (noting that

ERI SAwas "intendedtoelimnate the discrimnationinretirenment | aws
agai nst the sel f-enpl oyed,"” and rej ectingthe contention that Congress did
not i ntend to protect fromgarni shrent trusts which are "established by a

pr of essi onal association for the benefit of the sole director and

sharehol der"). Moreover, the Suprene Court inGuidry, supra, statedthat
it was i nappropriate for the courts to fashion a"generalized equitable
exception” to ERISA s anti-alienation provision, andthat it was i nstead t he
prerogative of Congress toidentify any such exceptions. 107 L. Ed. 2d at
795. It would indeed be difficult to reconcile, on the one hand, a
judicially created exceptionto ERI SA' s prohi bition agai nst alienation of
benefits where the plan is self-settled, with Guidry's hol di ng that
enbezzl enent does not constitute a basis for such an exception.

Furthernore, Gff may wel | have been i ncorrect i nassum ng t hat
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an enpl oyer - cr eat ed- and-control | ed ERI SA-qual i fi ed pensi on pl an, woul d
generally qualify as a spendthrift trust under state law. There is
substantial authority for the propositionthat anti-alienation provisions
i n enpl oyee benefit pl ans are unenforceabl e under state lawto t he extent
that the planis funded by vol untary enpl oyee contri butions, onthetheory

that theplanisinessence self-settled. Seelnre Kincaid, 96 B.R. 1014,

1019 (9th Cir. B. A P. 1989), rev'd, 917 F. 2d 1162 (9th Cir. 1990); Inre

Threet, 118 B.R 805, 808 (Bankr. N.D. Ckla. 1990); Inre Martin, 115 B. R

311, 316-17 (Bankr. D. Utah 1990); In re Weks, 106 B.R 257, 261, 21

C.B.C 2d 879 (Bankr. E.D. Ckla. 1989); ILn re Sanders, 89 B.R 266, 270

(Bankr. S.D. Ga. 1988); In re Cassada, 86 B. R 541, 545, 17 B.C. D. 855

(Bankr. E.D. Tenn. 1988); Inre Cates, 73 B.R 874, 876 (Bankr. D. Or.

1987); Inre Wall ace, 66 B.R 834, 841 (Bankr. E.D. Mb. 1986); I nre Berndt,

34 B.R 515, 518, 9 C.B.C. 2d 848 (Bankr. N.D. Ind. 1983); Inre Werner, 31

B.R 418, 420-21, 10 B.C.D. 1117, 9 C B.C 2d 371 (Bankr. D. Mnn. 1983); |Ln

re
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re Threewitt, 20 B. R 434, 438 (Bankr. D. Kan.), rev'd on other grounds, 24

B.R 927 (D. Kan. 1982); Fordyce v. Fordyce, 80 M sc. 2d 909, 365 N. Y. S. 2d

323, 328 (Sup. Ct. 1974); seealsolnre Toner, 117 B.R 391, 394 (Bankr.

S.D. I'll. 1990) (statingindictumthat, but for astatutory "exceptionto
thetraditional rul e agai nst sel f-settl ed or beneficiary created spendt hrift
trusts . . . , the nenber accunul ati on portion of the [ enpl oyee pensi on]
pl an woul d not qualify as a[traditional] spendthrift trust”). Contra

Hi ghl ands State Bank v. Gonzales, 340 S.W2d 828 (Tex. Ct. App. 1960).

In fact, some courts have suggested or inplied that even
enpl oyer-funded trust plans are sel f-settl ed, since contributions are nade

i n consi deration of services rendered by the enpl oyee. See | nre Ml ntosh,

116 B.R 277, 279 (Bankr. N.D. 1ll. 1990); Inre Fritsvold, 115 B. R 192,

195 (Bankr. D. M nn. 1990) (where the court held that the anti-alienation
clause inthe enployer's retirenent pl an was unenf or ceabl e under M nnesot a
spendthrift trust | aw because the debtor was "clearly not a donee or
testamentary beneficiary,"” notw thstandi ng the fact that the pl an was
partially funded by the enployer); Inre Balay, 113 B.R 429, 438, 20 B.C D.
545 (Bankr. N.D. IIl. 1990); Inre Loe, 83 B.R 641, 645 (Bankr. D. M nn.
1988) (where the sane court that deci dedFritsvold heldthat, althoughthe
profit-sharing planin whichthe debtors held aninterest was entirely
funded by the enployer, the plan's anti-alienation clause would be
unenf or ceabl e under state | awbecause "t he enpl oyer' s contri butions . . .

are a formof enpl oyee conpensation”); Electrical Wrkers Gedit Unionv.
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| BEWNECA Hol i day Trust Fund, 583 S. W 2d 154 (Mo. 1979) (where t he court

noted that, "[a]lthough contributions to a[n enpl oyer-sponsored] wel fare
fund are often not technically characterized as wages, they have been hel d
torepresent a part of the consideration being giventothe workers for
thei r services and have i n certain circunstances been regarded as havi ng t he
sane | egal effect as wages," 583 S. W 2d at 160, and concl uded t hat t he
pl ai ntiff coul d garnishthe enpl oyer-funded trust fund because, "[i]f [the
trust fund' s] spendthrift clause. . . were to be hel d enforceable, whois

to say that all wages of enpl oyees coul d not be sheltered fromthe cl ai ns

of creditors by simlar agreenents”"id. at 162); see alsolnre Boon, 90
B.R 988, 993 (Bankr. WD. Mo. 1987) rev'd, 108 B.R 697 (WD. M. 1989)
(" The fiction upon whi ch sone deci si ons base a hol di ng that ERI SAfunds are
excl uded fromt he estate--that only t he enpl oyer nakes contributionstothe
pl an--anmounts to a bl i nd accept ance of t he enpl oyer' s di sgui sed paynent s of

salary." (footnote omtted)).

Inan attenpt to reach an "equitable" result, then, Gff and sone
of the ot her cases cited have i nadvertently | aidthe foundation for a new
"injustice"--the deni al of protection against alienation of pension benefits
payabl e t 0 a debt or under an ERI SA-qual i fi ed pl an whi ch i s enpl oyer - cr eat ed
and over which the debtor exercises mniml control.

To avoi d such a hol di ng, some courts appear to be stretchingthe

definitionof aspendthrift trust under state | awt o acconmodat e t he ERI SA

pl an i n question. See, e.qg., Kincaid, 917 F. 2d at 1167 (hol di ng t hat an
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ERI SA pl an was not sel f-settl ed even t hough funded by t he debt or/ enpl oyee' s
vol untary contributions on the grounds that, because the contri butions were
made by payrol | deductions, "the anmount contri but ed never bel ongs to the
enpl oyee"); Inre E sea, 47 B.R 142, 149 (Bankr. E. D. Tenn. 1985) (hol di ng
that the debtor’'s ERI SAplan satisfiedastate statutory requirenent that
the trust be "created by recorded will or regi stered deed" because t he

requi renment was designed to insure "public notice of thelimts onthe
ri ghts of the beneficiary and his creditors,"” which functi on was sati sfied

by "t he federal statutes [ ERI SA] thensel ves"); seealsolnre Velis, 109

B.R 64, 68 (Bankr. D. N.J. 1989) (which seens to suggest in di ctumt hat
8541(c) (2) only excl udes t hose ERI SA pl ans whi ch are "enpl oyer - cr eat ed- and-
controlled retirement plans").

I n short, we believe that the difficulties arising fromthe
hol di ng i n Gof f and ot her cases provi de a vi vi d exanpl e of t he adage t hat
"hard cases nake bad |l aw." W i nstead j oi n More and a good nunber of ot her
courts in concluding that benefits payabl e under an ER SA-qual i fi ed pensi on
pl an are excl uded fromt he bankruptcy estat e under 8541(c)(2). See, e.q.,

Threewitt, 24 B.R at 929; I nre Cheaver, No. 90- 00295, 90- 0098 ( Bankr. D.

D.C. Dec. 5, 1990) (WESTLAW204360); Majul, 119 B.R at 124; Inre Ralstin,

61 B. R 502, 504-05 (Bankr. D. Kan. 1986); Inre Mdsley, 42 B.R 181, 191,

11 C.B.C. 2d 85 (Bankr. D. N.J. 1984); Warrenv. GM Scott & Sons, 34 B. R

543, 544 (Bankr. S.D. Chio 1983); Inre Holt, 32 B.R 767, 772, 10 B. C. D.

1267 (Bankr. E.D. Tenn. 1983); Inre Pruitt, 30 B.R 330, 331, 10 B.C. D.
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760, 8 C.B.C. 2d 912 (Bankr. D. Col o. 1983); Inre Rogers, 24 B.R 181, 183

(Bankr. D. Ariz. 1982); seealsolnre Leanan, No. 3-89-02801 (Bankr. E.D.

Tenn. Dec. 13, 1990) (WESTLAW?204354) (governnental plan not subject to
titlel of ERISA but containingthe anti-alienation provision nmandat ed by
26 U.S.C. 8401(a)(13)).2

We believe the Sixth Circuit decisioninlnre Buren, 725 F. 2d

1080, cert. denied 469 U. S. 818 (1984), provides strong support for our

hol di ng. The i ssue i nBuren was whet her soci al security benefits payabl e
to a chapter 13 debtor conprised property of the bankruptcy estate,
notw t hst andi ng a provi si on of the Soci al Security Act which explicitly
barred assi gnnment of such benefits. The district court had hel d that the
benefits were estate property, reasoning that to hol d ot herwi se woul d (1)
effectively preclude i ndi vi dual s whose primary i ncone i s conpri sed of soci al
security benefits fromfiling under chapter 13, contrary to Congress' w shes
(as evidenced by the | egislative history to the Code), and (2) render
meani ngl ess t he exenption for social security benefits provided under 8522
of the Code.

Inreversing the district court, the Sixth Crcuit rejectedthe

contention that social security recipients woul d be deni ed accesstorelief

23The judges who decided Holt and Pruitt subsequently reversed
t hemsel ves on this issue. See In re Matteson, 58 B.R 909, 911
(Bankr. D. Colo. 1986) (citing Goff, Lichstrahl, Daniel and G aham as
the basis for the court's "reconsideration” of its holding in
Pruitt); Ridenour, 45 B.R at 78 (citing the Eighth Circuit's
reasoning in Graham as the basis for reversing the position taken in
Holt).
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under chapter 13 if the Social Security Act's anti-alienation provision
were hel d effective in bankruptcy. 725 F.2d at 1086. Accordingly, it
concl uded that there was no "irreconcil abl e conflict" between the Soci al
Security Act and t he Bankruptcy Code whi ch warranted a findi ng t hat the
Act's anti-alienation provision had been repealed by inplication. |d.

The court was al so unpersuaded by the argunent that 8522's
explicit reference to social security benefits justifiedthe inference that
such benefits are property of the estate. Inthisregard, the court noted
t hat :

[While our reading of the Code . . . suggests t hat

sections 522(b)(2)(A) and 522(d) (10) are hortatory

reaf firmati ons of the uncontested fact that soci al

security paynments only becone part of a debtor's

estate if he chooses to include them such a

construction hardly presents the kind of "positive

repugnancy"” between [t he Social Security Act's anti -

assi gnment provision] and Chapter 13 that nust exi st

for a court to declare a repeal by inplication.
Id. (Citations omtted).

I ncontrast tothe Social Security Act, ERI SA' s policy agai nst

alienationof benefitsis, regrettably, noreclearly statedinthe case | aw

than the statute itself. See Misley, 42 B.R at 188 (noting that,

"[a] |l t hough many courts have i nterpreted ERI SAto prohi bit any type of
attachnment of benefits under ERI SA-qualified pl ans, the | anguage of t he
statute itsel f does not explicitly prohibit such attachnent by creditors").
But this distinctionisrelevant only if courts interpreting ERI SA can be

saidto have significantly overstated the intentions of Congress regarding
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al i enation of plan benefits. W do not believe that to be the case.
| ndeed, Burenitself indicatedthat ERl SAand the Soci al Security Act are
substantially sim | ar for purposes of anal ysis; notingthe absence of any
provi sioninthe Code which explicitly repeals the Social Security Act's
anti-alienationprovision, thecourt cited | egislative history under the
Code whi ch di scusses ERI SA as "evi dence t hat Congress knewt hat only an

express provisioncouldvoidthe anti -assi gnnent provi si ons of federal

benefit statutes." 725 F.2d at 1083 (enphasi s added) . ?* O course, the

Code contains no such "express" provision with respect to ERI SA.

We think that Burenis directly applicabl e here. This case, |ike
Buren, presents no conflict between conpeting statutory schenes. Section
541(c) (2) of the Code defers to non-bankruptcy | aw, and ERI SAi s a speci es
of non-bankruptcy law. No clearly stated policy of the Code i s negat ed by
interpreting 8541(c)(2) according toits plainternms. And the Sixth
Circuit's conclusionthat 8522's reference to social security benefits
constituted insufficient evidence of an attenpt by Congress to "repeal " t he
Soci al Security Act's anti-alienation provisionlends particularly strong
support for our determ nationthat the anti-alienation provisioninER SA-
qualified pension plans is enforceable in bankruptcy.

For the reasons stated above, we hold that Ms. Idalski's

interest intheretirenment pl an was excluded fromproperty of the estate

24The Suprenme Court al so drew an anal ogy between the respective
anti-alienation provisions of ERI SA and the Social Security Act.
Guidry, 107 L.Ed.2d at 792.
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under 8541(c)(2). An order denyingthe trustee's request for turnover wll

enter.

Dat ed: January 22, 1991.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge
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